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Dear Mr. Jordan: Ll 2 ‘-sz
do¢ 4
“This letter responds on behalf of Station KQTH(FM) and Citade] Broadcagtigh, . =

Corparation ("Citadel”), with the assistance of Mark Levin, to the three letters sed to
these parties, each dated June 9, 2010, concerning the above-referenced matter under review,
MUR 6304. These letters were received by each party on June 14, 2010, which makes this
response timely under the FEC's rules. See 11 C.F.R. § 111.6(a). The letters each invite the
named parties to “demonstrate in writing that no action should be taken ... in this matter.” As
demonstrated herein, no action is warranted in this instance because the programming at issue
falls squarely within the “mzdia exemption” of the Rederal Blection Campaign Act of 1971, as
amended (“FECA” er the “A&L").

Station KQTH(FM) (the “Station™) is a broadcast radio station licensed to serve Tucson,
Arizona. Journal Broadcast Corporation (“Journal™) is the licensee of the Station, which has
been on the air since 1994. Journal is ultimately controlled by Journal Communications, In:., 2
publicly-traded company (NYSE Stock Symbol: JRN). Journal and its operating affiliates own
twelve full-power television stations and 33 radio stations in large and mid-sized markets across
the United States,

Since April of 207, the Station han offénod 1eves, tilk sl opinion prugramming, uting
the on-mi braxxd "The Truth.” The progmm schedule is geared townni the Sthtion’s exneesvative
listening audience, and includes both locally-lestex live pegromming and syndicased programs
featuring well-knawn national commentators, including Mr. Levin, Laura Ingraham and Michael
Savage. See KQTH(FM) Website (www.1041thetruth.com).
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Mr. Levin is a prominent conservative commentator and constitutional lawyer, in
addition to being a weil-known author and frequent guest on various radio and television
programs; he has hosted “The Mark Levin Show” (the “Show™) since 20Q3. Mr. Levin is an
employee of Radio Networks, LLC, a subsidiary of Citadel, and produces the Show from the
studios of Citadel’'s WABC(AM) in New York City. WABC is one of 143 radio stations (66 AM
and 177 FM) owned and operated by Citadel and its subsidiaries in media markets throughoat
the ceusmtry. Radio Metworks, LLC is part of Citadel Media, which has affillafion agre=ments
with mnore thas 4,200 nxlin stafivens, nmohing moess thins 106 willien tean &l adirk listenswe each
wadl with a wide vanaty af Citndel-produned pmyyymmming, inoleding the Sheav, as well as #8C
News Radio, Tha Huckxhos Eepat, Imas in the Maming, ami Rick Dear Weekly Top 0.

The Show is a regularly scheduled news, talk, commentary and e¢all-in program that airs
five days a week, Monday through Friday. In New York, it airs from 6 p.m. to 9 p.m. (Eastern
Time). The Station carries it on a tape-delayed basis from 7 p.m. to 10 p.m. Arizona Time
pursuant to a syndication agreement between Journal and Radio Networks, LLC. The Station
receives a feed of the Show and does rot alter the content except to insert advertisements at
times directed by Badio Mitworks, LLC in accendarce with the syndiaation agreemont. The
Shom is & news-dtiwen disoassion of polltics, lats, soclal issues, culture and histeey wirere the
emniesis js typiexily on muecrs tlos am: tigieal mai conresemisd. M. Levin's vows ol
conmenkirics wm supplesmnted with on-air axchangas with calias and oecasminl istesviews
with prominent paliticians, geversamnt afficiais, pundits, spoats figures azd entertainess.

The Show also has a companion website — www.marklevinshqw.com — that includes,
among other elements, complete audio from past programs, hyperlinks related to recent segments
of the Show, biographical information about Mr. Levin, continuing ttpical features, and finks
promoting Mr. Levin's favorite causes, recent books and other publications. Links on the home
page may inciude videw, wews sivries, commenthry from other wabsites, blog pusts, legal filirigs,
and oocoriondl linial to the wolniths of pelitical vandidatar whnm br. Lxvin hag endossed, Thwes
livis typicelly appoer fox B brief perioi of thm: befors being saplsond by Bew oner miaiiog to
more reeget segmentn of the Show.

The Camalaind

‘The undated complaint (the "Complaint™), which is annexed to ¢uch of the letters
identified above, states simply that during the January 14, 2010 broadcast of the “Show,” Levin
“agk[ed] listeners to donate to Scott Brown's campaign for U.S. Senate in Massachusetts.” The
Complaint further provides the complainant’s brief transcription of these remarks, a now expired
link to the program audio on the Show website, and a screen capture of the Show website
homepage widich thn amoisivant statks was “mate sa 1/16/2010,” teeo dams after tins braadoaxi.
Tho asreen oaphure shows e ik te tire “Smett Briown for U.S. Senate” campaign webaite. The
comglaint dens not sllege any specific vislation of FECA, nur do the fints stated in the
Complaint provide any basis for 8 finding thet such a violation ccourred, as further demonsirated
below.
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KQTH’s Bmdust of “The Mark Levin Show” Is Exempt from
Reporting Requingmenis Pursugnt te the “Mpgglia Exemption?

‘The Commission’s rules generally provide that contributions to and expenditures on
behalf of campaigns, candidates or political committees must be disclosed. See, e.g., 2 U.S.C.
§ 434. However, consistent with the First Amendment, the Act broadly excludes from this
requircment expeadittres on “any news sibey, commenrary, or editerial distriSuted through the
Jacilities of any Oreadcuwing swstion, newspapes, magwriny, er other poriodioal pulbltication,
unless mch focititien oss wvend or cniroiied by asy pmiliticsl purty, pmlitical cumamittes, ax
candidate.” 2 U.8.C. § 431(9(R) (emphasis added). Aa statad in the House Repaort eonceming
the 1974 amendments to the Ast, this provision, knewn as the “prass exemption” or “media
exemption” was the manifestation of Cangress’s intent that the Act not “limit or burden in any
way the first amendment freedoms of the press” and would assure “the unfettered right of the
newspapers, TV networks, and other media to cover and comment on political campaigns.” H.R.
Rep. No. 93-1239, 93d Congress, 2d Sess. at 4 {1974).

The Stution is a broadcast meSia vutlet that is subject to the media exeinption. As stated
abowe, the Station is licensed to and eperssed by Journal, which is not owned or controlled by
any political party, political committee, or candidate. See Journal’s FCC Ownership Report,
FCC File No: BQA-28091223ADD (filed Dec. 23, 200:1). Aml the coition of the Janusyy 14,
20J 0 broadcast af the Show that ik the subject of tim complaint was proieeted “commemtary”™
disseminated using the Statiam’s broadcast facilities. The attached camplete transcript of the
segment upon which the Complaint focuses makes plain that the reference to the Scott Brown
campaign, its website, and the suggestion that listeners consider a donation was part of a more
lengthy contmermary on thie sate of that race, recent polling showing a close contest, and the
activities of the candidates and polftical parties. See Attachment.

With resaszt s the svoge of the erszuption, the Cosesniscion bus niatie pinin “tion an
enkity otherwioc etigikie far the: paiss esernpsion mouid not low it clightidty nex:ly becaots bf
a inck of abjectivity in a mews story, anemantary, os editadal, ewm if ibe news story,
commentary, or editorial expressly advocates the election or defeat of a clearly identified
candidate for Federal afice.” FEC Advisery Opinion 2905-16 (Firesl Uip!) (citing Firnt Genzral
Coaunsel's Report, MUR 5440 (CBS Broadcasting, Inc.)). For examgle, the examptien has beon
broadly construed to apply to each of the following: (1) Garry Trudeau’s “Doonesbury” cartoon
strip, which printed Presidential candidate Jerry Brown's 1-800 campaign phone number on
several occasions duting the 1592 Presidential primary scason (see First General Counsel’s
Ropart, MUR 3500 (Univassal Press Syndicae, a7 al.)); §2) segments of a noww/talk program
whess the hosts rieganized and broadeast sevaiul politisl raliics, whick incloded canticuts
pesticizitioc, in ogpasition ta the reviwtiea ot savesal Mumbers of Congree (see First Gentrai
Crumrel’s Report, MR 5564 (“The Jaln etid Ken Show™)); (3) operition by a for-profit
cargozztion of an “Internot TV station™ covezing snd promating Demacratic candidates for
federal office (see FEC Advisory Opinion 2008- 14 (Melothé, Inc.)); and (4) the setial
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distribution via broadcast stations of documentary films with partisan political points of view
(sss FRC Advisery Opinion 2010-08 (Citizans United)).

The only other issue that the Commission has evaluated in affirming the applicability of
the media exemption is whether the activities that are subject of a complaint serve “a legitimate
press function.” Sex FEC v. Phillips Publishing, S17 ¥. Supp. 1308, 1312 (D.D.C. 1981);
Readers Digest Asswe. v. FEC, 389 F. Supp. 1210, 121% (£.D.N.Y. 1981). THe Comiuzission has
exmuined o tmnsideraiions in deteemining whntiier an entity is engaging in a legilimate press
funetion: (1) whather tha entity’s “materials” are avaitable to the genaral public, and (2) wheiher
they asc aomparable in form to those endinarily “issuedd” by the entity. idk; see adps, e.g., FEC
Advizory Opizion 2010-08 (Citizens Urisedl). Whan botk of these quesiions 2z smswessd
affirmatively, the activity is beld to serve a legitimate press fumstion, and is fully coverad by the
statutory exemption.

Here, there is no question that both the January 14, 2010 broadcast of the Show and the
information posted on the Show website were publicly available. The “materials™ were
disseminated widely to listeners within the KQTH coverage area who tuned in to the Show that
day (and, indeexd, ter listenixs iy mexy olsr mudio ==nkoi throughout tlie eountey), ami tive link
posted on the Shesr unbrite was more bacedly available te anyene with a commattec and an
internot conneation. Swze, e.8., FEC Advisory Opinion 2003-13 (iNEXTV) (concluding shat a
wabhsite was “‘viewable by the general public and akin to a periadical or news gsogram
distributed to the ganeral public”). The Commission has expressly found that the media
exemption extends to qualified activities that appear on the internet. See FEC Advisory Opinion
2005-16 (Fired Up!).

Moreover, tie form of the segment amd the hyperlink reference to the Brown campaign
on the Show websitt were the same as countless other segments aired on the Show on a daily
basis. As described dhove, the Show website’s homepage always includes several links to recent
topics addressed on the Show, and these links ordinarily remain active for only a few days before
being replacad by links ta exnre meantly niced segmmts. Sse Affidavit of Mazk R. Lievin st § 3.
The oldar limks then hsooms part of the Show website’s archived “Notes of Iniezest.” snd can
only he accessed via a site search or by paging through the archived links. Id

With specific reference to the Complaint’s apparent objection to “asking listeners to
donare” to the Scott Brown campaign, the Commission long ago madé clear, and has reaffirmed
on several oceasions, that both endorsement of “and solicitation of contributions to [a) campaign
in [a] conuscmary which appears &s a regular Besture” in a publication or other media outlet
*“would be covered by the news story exemption.” FEC Advisory Opinion 1980-109 (The Ruff
Times). In 2008, the Commission reaffireged that nethimg prohibiits:

caommentatne nnd gueszs [fram making] sepiess mivesacy emdorsemenis of
ceetain candidates to viewess of ita web site content and, cencuzrently, to suggpst
that viewers support such candidates with their cantributions ... Accordingly, as
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with verbal solicitations, where it does not become a regular feature, the
intermittent provision of a hyperlink directing a media Web site’s visitors to a
campaign’s contribution page ... would not be prahibited.

FEC Advisory Opinion 2008-14 (Melethé, Inc.).

Fimally, the Comemission has noted that the exemption may not apply if a media outlet
either becomes “a conduit or intermediary for a contribution made by an individual contributor”
to a campaign (FEC Advisory Opinion 1988-109), or puwidea an xffirmetive mechenism to
aspiat in mising funds such as “adding a coniribution page [0 & weksite] or providing a
permanent hyperlink to” wehsite addressas where viewers could make campaign contributions.
FEC Advisory Opinion 2008-14 (Mrlath#, Inc.). But these potential issues ara not present here.
In this instance, the Show website homepage provided only a short-term informational link that
directed interested listeners to a campaign website, and served neither to collect funds nor to
provide a permanent link to a donation page. Indeed, campaign-related links on the Show
websmtyplcillyummcttothewnd:dne homs peps or to a general intake page that offers the
user multiple vptiors, rether thun to n dediomed contribution page. See Affidavit of Matk R.
Levin @9 4. The Skaer vaisite iaif dors not tolect danntioso on tehalf of anyane, but n-mly
links #e sites for canses Mr. Levin mipgorts. Id. Asoesdingly, the brief mantion af campaign
donations thet nccurred as part of Mr. Levin’s Jsnuary 14, 2010 commentary, including a
refesence to a temporary hyperlink on the Show’s website hamepage, was squarely within the
scope of media activities previously found by the Commission ta be covemd by the statutory
media exemption.

M‘ .

There is no question that KQTH’s broadcast of “The Mark Levin Show” commentary on
the Scott Brown campaign is an example of a radio station exercising the legitimate press
function of providing topical news and comment, consistent with FECA''s statutory media
exemption. For this reason, the Act, the FEC’s implementing regulations, and the well-

established precedents applying these requiremesin compe! dismisanl of the Complaint without
fusther action against any of the named parties.

Sally A. Buckman

Nancy A. Ory
Counsel to Citadel Broadcasting Corporation and
Journal Broadcast Corporation

Attachments
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ATTACHMENT

Transcript of Excerpt from January 14, 2010
Broadcast of “The Mark Levin Show”
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MARK LEVIN: Now to Massachusetts. The Leftists, the Marxists, the Socialists, Obama, the
Democrat Party, they are throwing everything they have into this race - everything. They might
win it and they might net, it is close. But it is fascimuting, as I talked dbout several d=ys ago, that
they icave 1o deftnd the biucit of biun sintes. They lsave m defend tiw sewt thed Test Kanandy
held. Ara tiey not in sbre deep trouble or what? The Rathanherg Repost, Stuert Rothasberg:

“Democratic desperation and other compelling evidence strongly suggest that

Democrats may well lose the late Senator Edward Kennedy's Senate seat in

Tuesday’s special election. Because of this, we are moving our rating of the race

from Narrow Advantage For tive incumbent Party to Toss-Up. Whatever the

shortzomings of the Coakloy casapaiga (miad ti=y certainly exist), this rave has

become shaut chayx, President Obuma and Deesuceatic coriesl of all of tho

levers of powes in Wasitingimm, D.C. Bronn has “won” tise “frer media” over thn

past few days, and if ve contisuns to da 3o, he will wie the aleaiion, Late

Democratio affauts to domenize Republican Scott Rrawn, to make the race into 2

partisen bettle 2nd to use the Kennedy panee to drive Democz=tic vatert to the

polls could still work. But the advertising clutter in the race wiorks against them,

and voters oftén tune out late messages, which can seem desperate.”
And 30 they’re using te same tricks from their bmt. You know, demonize the Republican, bring
up the Kerasadys, Go =vimtever yu Inive th G, Just stay wway fiom tits. iesuss. | mean, that's
pretty big, don't you think? Imean, it’s stnaning.
So, we till have Scott Brown’s link o marklevinshow.com, isn’t that eamrect Mr. Praducer?
Let’s go ahead and put that on the Facebook and Twitter site too, and encourage people to also
consider giving a donation to that campaign since, even though Brown is raising a sizesble
amomuofmoney.he'sbemgwtppmtmmonc. Because, you know, the Democrats are the
party of the little guy, they just collect little shekels from the poor people on the corner, who they

represent, not the big insurance execs, not the big bank exccs, No, just the little guys. And of
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FEDERAL ELECTION COMMISSION
990 E Staeet, NW
Washington, DC 20403

STAT-lENT OF OESIGNA'HON OF OOUNSEL

MUR#_6304

NAME OF COUNSEL: __David 8. Keir
FIRM: Lexrman Senter PLLC

ADDRESS:__ Suite 600, 2000 K Street, NW

Washington, DC 20006

TELEPHONE- OFFICE (202)_ 416-6742
FAX (202) 293-7783

The above-named individusi and/or firm s hereby designated as my counsel and is
authorized to recoive any notifications and other communications from the Commission and
to sct on my behaif before the Commission.

& O
avw

Broadcasting Corgoration

MAILING ADDRESS:___ "11th Floor, 142 Weat 57th Street

New York, NY 10019

TELEPHONE-HOME (____)
BUSINESS ( 212) 887-1670

nformation ia baing sought an investigation belng conducted by the Federal Election Cammisaion and the
l . muamgau.mmm mlml:l,uﬂuhﬁllmmm
conduoted by the Fedaral Elsction Commission without the express written consent of e person under
lnvesfigation

fev. 2008
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) FEDERAL ELECTION COMMISSION
ﬁ 999 B Btrent, NW
Y  Washington, DC 20463

ST ATEHEM' OF DEOIDNA‘I'ION QOF GOUN!EL

MUR # _S304

NAME OF COUNSEL: David 8. Keir

FIRM: Lerman Senter PLLC
ADDRESS: Suite 600, 2000 K Street, NW

Washington, DC 20006

TELEFPHONE- OFFIOE (202 ).416 6742
FAX (303.)_293 7783

The above-named individus! and/or firm is hereby designated as my counss! and is
authorized to reasive any notifications and other communiostions from the Commission and
{o act on my bshalf before the Commiasion.

NAMED RESPONDENT: _ XOTH-FM_(Journal Brosdoast Growp)

7280 E. Fosewood
MAILING ADDRESS: sewo0d Street

(Plesze Prind) Tucaon, AZ 85710-1350

TELEPNE NI HOME (I

ausINESS Wﬂ

Information I» batng sought ua part of an iavastigation being consueied by the Federal Elsetion Commission and the
confidentiaifty provisions 42To(a)s m This seotion prehiblis meking publie sny investigatien
mwmmwﬁmﬂ " the express written aansend of the perean under
investigation



